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POSNER, Circuit Judge. The manufacturers of video games
and thelr trade association seek to enjoin, as aviolationof freedom
of expression, the enforcement of an Indiangpolis ordinance that
seeks to limit the access of minors to video games that depict
violence. Denid of a prdiminary injunction has precipitated this
appedl.

The ordinance defines the term "harmful to minors' to mean"an
amusement machine that predominantly gppedsto minors morbid
interest in violence or minors prurient interest in sex, is patently



offengve to prevailing sandards in the adult community as awhole
with respect to what is suitable materid for persons under the age
of eighteen (18) years, lacks serious literary, artistic, politica or
stentific value asawhole for persons under” that age, and contains
gther "graphic violence' or "srong sexud content.” "Graphic
violence" whichisdl that isinvolved inthis case (so far as appesars,
the plaintiffs do not manufacture, a least for exhibition in game
arcades and other public places, video games that have "strong
sexua content™), is defined to mean™ anamusement machingsvisud
depiction or representation of redigtic seriousinjury to ahuman or
human-like being where such serious injury includes amputation,
decapitation, dismemberment, bloodshed, muitilation, maiming or
didfiguration [diffigurement].”

The ordinance forbids any operator of five or morevideo-game
machinesinone placeto alow aminor unaccompanied by a parent,
guardian, or other custodian to use "an amusement machinethat is
harmful tominors," requires appropriate warning Sgns, and requires
that such machines be separated by a partition from the other
machines in the location and that their viewing areas be concedled
from persons who are onthe other side of the partition. Operators
of fewer than five games in one location are subject to dl but the
partitioning restriction. Monetary pendties, as wel as suspension
and revocation of the right to operate the machines, are gpecified as
remedies for violations of the ordinance.

The ordinance was enacted in 2000, but has not yet gone into
effect, in part because we stayed it pending the decision of the
goped. Thelegidative higory indicates that the City believes that
participation in violent video games engenders violence onthe part
of the players, at least when they are minors. The City placed in
evidence videotapes of severd of the gamesthat it believes violate
the ordinance.

Although the didtrict judge agreed with the plaintiffs that video
games, poss bly indudingsomethat would violate the ordinance, are
"gpeech” within the meaning of the Firs Amendment and that
children have rights under the free-speech clause, he hdd that the
ordinance would violate the amendment only if the City lacked "a
reasonable basis for bdieving the Ordinance would protect children
from harm.” He found a reasonable basis in a pair of empirical



studies by psychologists which found that playing a violent video
game tends to make young persons more aggressve in ther
attitudes and behavior, and dso in alarger literature finding that
violenceinthe media engendersaggressive fedings. Thejudgeadso
ruled that the ordinance's tracking of the conventiond standard for
obscenity diminated any concern that the ordinance might be
excessvely vague.

Having decided that the ordinance did not violate the plaintiffs
condtitutiona rights, the digtrict judge did not congder the other
criteriathat might bear onthedecisionto grant or deny apriminary
injunction. In this apped too, the parties argue only over whether
the ordinanceislegd, tempting ustotreat this asif it were an appeal
from afind judgment infavor of the defendants. We shall consider
at the end of the opinion whether thereis any occasion for further
proceedings in the digtrict court.

The ordinance brackets violence with sex, and the City asks us
to squeeze the provisononviolenceinto afamiliar legd pigeonhole,
that of obscenity, which is normally concerned with sex and is not
protected by the Firsd Amendment, while the plaintiffs ingst that
gnce their games are not obscene in the conventional sense they
mug recaive the full protection of the Firs Amendment. Neither
postion is compdling. Violence and obscenity are distinct
categories of objectionable depiction, Wintersv. New York, 333
U.S. 507, 518-20 (1948); United States v. Thoma, 726 F.2d
1191, 1200 (7" Cir. 1984) ("depictions of torture and deformation
are not inherently sexua and, absent some expert guidance as to
how such violence appeds to the prurient interest of a deviant
group, thereis no bas's upon which atrier of fact could deemsuch
materia obscene”); Sate v. Johnson, 343 So. 2d 705, 709-10
(La 1977), and so the fact that obscenity is excluded from the
protection of the principle that government may not regulate the
content of expressive activity (as digtinct from the time, place, or
manner of the attivity) nether compels nor forecloses a like
excduson of vident imagery. This would be obvious if a
pornographer were to argue that because violence is "like"
obscenity yet hasnot yet been placed onthe ligt of expressive forms
that can be regulated onthe basis of their content, see, e.g., RA.V.
v. City of &. Paul, 505 U.S. 377, 382-84 (1992); DiMa Corp.



v. Town of Hallie, 185 F.3d 823, 827 (7" Cir.1999), obscenity
should be struck from the ligt.

We shdl discover some possible intersections between the
concerns that animate obscenity lawsand the concerns that animate
the Indiangpalis ordinance as we proceed, but in genera the
concerns are different. The main worry about obscenity, the main
reason for its proscription, is not that it is hamful, which is the
worry behind the Indianapolis ordinance, but that it is offengve. A
work is classfied as obscene not upon proof that it islikely to affect
anyone's conduct, but upon proof that it violates community norms
regarding the permissible scope of depictions of sexua or sex-
related activity. Miller v. California, 413 U.S. 15, 24 (1973);
United Sates v. Moore, 215 F.3d 681, 686 (7" Cir. 2000);
United Satesv. Langford, 688 F.2d 1088, 1091 (7" Cir. 1982);
United States v. Loy, 237 F.3d 251, 262 (3d Cir. 2001).
Obscenity isto many people disguging, embarrassing, degrading,
disturbing, outrageous, and insulting, but it generaly is not believed
to inflict tempord (as distinct from spiritud) harm; or & least the
evidencethat it doesisnot generdly considered as persuasive asthe
evidencethat other gpeech that can be regulated on the basis of its
content, such as threats of physcd ham, congpiratoria
communications, incitements, frauds, and libds and danders, inflicts
such haem. There are people who believe that some forms of
graphicdly sexua expresson, not necessaily obscene in the
conventiond legd sense, may incite men to commit rape, or to
disvdue womenintheworkplace or elsawhere, see, e.g., Catharine
A. MacKinnon, Only Words (1993); but thet is not the basis on
which obscenity has traditionally been punished. No proof that
obscenity is harmful isrequired either to defend an obscenity statute
agang being invdidated on condtitutional grounds or to uphold a
prosecution for obscenity. Offensvenessisthe offense.

One canimagine an ordinance directed at depictions of violence
because they, too, were offensve. Maybe violent photographs of
a person being drawn and quartered could be suppressed as
disgugting, embarrassing, degrading, or disturbingwithout proof that
they were likely to cause any of the viewersto commit aviolent act.
They might even be described as "obscene,” in the same way that
photographs of people defecating might be, and in many obscenity



satutes are, induding within the legd category of the obscene,
Miller v. California, supra, 413 U.S. a 25; Popev. lllinois, 481
U.S. 497, 501 n. 4 (1987); United Sates v. Langford, supra,
688 F.2d at 1091 n. 3, even if they have nothing to dowithsex. In
common speech, indeed, "obscene’ is often just a synonym for
repulsive, with no sexud overtones at all.

But offensvenessis not the basis onwhichIndiangpolis seeksto
regulate violent video games. Nor could the ordinance be defended
on that bass. The mog violent game in the record, " The House of
the Dead," depicts zombies being killed flamboyantly, with much
severing of limbsand effusion of blood; but so stylized and patently
fictitious is the cartoon-like depictionthat no one would suppose it
"obscene” in the sense in which a photograph of a person being
decapitated might be described as "obscene.” It will not turn
anyonesstomach. Thebasisof theordinance, rather, isabelief that
violent video games cause tempora harmby engendering aggressive
attitudes and behavior, which might lead to violence.

Thisis adifficult concernfromthat whichanimatesthe obscenity
laws, though it does not follow fromthis that government is helpless
to respond to the concern by regulaing such games. Protecting
people from violenceis a least as halowed arole for government
as protecting people from graphic sexud imagery. Chaplinsky v.
New Hampshire, 315 U.S. 568, 572-73 (1942), permits
punishment of "fighting words" that is, words likely to cause a
breach of the peace—violence. See dso RA.V. v. City of St.
Paul, supra, 505 U.S. a 386, 391-92. Such punishment is
permissible " content based” regulation, and in effect Indiangpalisis
arguing that violent video gamesincite youthful playersto breaches
of the peace. But this is to use the word "incitement"
metgphoricaly. Aswell see, no showing hasbeen madethat games
of the sort found inthe record of this case have suchaneffect. Nor
cansuchashowing be dispensed withon the ground that preventing
violence is as canonicd a role of government as shidding people
from graphic sexud imagery. Theissuein this caseis not violence
assuch, or directly; it isviolent images; and herethe symmetry with
obscenity bresks down. Classic literature and art, and not merely
today's popular culture, are saturated with graphic scenes of
violence, whether narrated or pictoriad. Thenotion of forbidding not



violence itsf, but pictures of violence, is a novelty, whereas
concernwithpictures of graphic sexual conduct is of the essence of
the traditiona concern with obscenity.

Thereisahint, though, that the City is aso concerned with the
welfare of the game-playing children themselves, and not just the
welfare of their potentid victims. This concern is implicit in the
City'scitation of Ginsberg v. New York, 390 U.S. 629, 639-43
(1968), which holds that potential harm to children's ethical and
psychologicad development is a permissible ground for tying to
shidd them from forms of sexua expression that fall short of
obscenity. Seeaso FCCv. Pacifica Foundation, 438 U.S. 726,
749-50 (1978). Ginsberg uphdd a datute that forbade any
representation of nudity that "(i) predominantly appeals to the
prurient, shameful or morbid interest of minors, and (ii) is patently
offengve to prevailing sandards in the adult community as awhole
withrespect to what is suitable materia for minors, and (iii) is utterly
without redeeming socia importance for minors™ 390 U.S. at 633.
Inthe present setting, concernwith the welfare of achild might take
two forms. Oneisaconcernwiththe potentia psychologica harm
to children of being exposed to videt images, and would be
unrelated to the broader societal concernwithviolencethat wasthe
primary motivation for the ordinance. Another, subtler concern
would be with the punitive consequences for the child incited or
predisposed to commit violent acts by exposure to violent images.
In Hoctor v. U.S. Dept. of Agriculture, 82 F.3d 165, 168 (7"
Cir. 1996), we noted that the Anima Welfare Act requires secure
containment of dangerous animds inpart becauseif they escape and
injure a human being they are likdy to be killed. A child who is
caught and punished for committing a violent act suffers, muchas his
victim does—indeed, one purpose of punishment isto inflict on the
crimind suffering commensurate with that of his victims, ether to
deter him or others from committing such crimes or (in retributive
theory) because it is considered just that he should suffer as his
vicims do. Obscenity statutes, too, might bethought concerned not
just with offensiveness, or withthird-party effects (the thrust of the
Indiangpalis pornography ordinance, a precursor of the present
ordinance, invaidated in American Booksellers Association, Inc.
v. Hudnut, 771 F.2d 323 (7" Cir. 1985), aff'd without opinion,



475 U.S. 1001 (1986)), but also with the potential harm to the
consumer of obscenity, especidly achild who might be disturbed by
grgphic sexud images or suffer psychologica harm—and thus
Ginsberg. See also Osbornev. Ohio, 495 U.S.103, 111 (1990).

If the community ceased to find obscenity offensve, yet sought
to retain the prohibition of it on the ground that it incited its
consumers to commit crimes or to engage in sexud discrimination,
or tha it interfered with the norma sexud development of its
underage consumers, a state would have to present a compdling
basis for believing that these were harms actudly caused by
obscenity and not pretexts for regulationon grounds not authorized
by the First Amendment. The Court in Ginsberg was satisfied that
New York had sufficient grounds for thinking that representations
of nudity that would not congtitute obscenity if the consumers were
adultswereharmful to children. We must consider whether the City
of Indianapolishas equivaent groundsfor thinking that violent video
games cause harm either to the game players or (the point the City
stresses) the public at large.

The grounds mugt be compeling and not merdly plausible.
Children have Firs Amendment rights. Erznoznik v. City of
Jacksonville, 422 U.S. 205, 212-14 (1975); Tinker v. Des
Moines Independent School District, 393 U.S. 503, 511-14
(1969). This is not merdly a matter of pressng the Firgt
Amendment to adryly logica extreme. The murderous fanaticism
displayed by young GermansoldiersinWorld War 11, dumni of the
Hitler Jugend, illustrates the danger of dlowing government to
control the access of childrento informationand opinion. Now that
eighteen-year-olds have the right to vote, it is obviousthat they must
be alowed the freedomto form their political views on the basis of
uncensored speech befor e they turneighteen, sothat their mindsare
not a blank when they firg exercise the franchise. And since an
eighteen-year-old'sright tovoteisaright personal to imrather than
aright that isto be exercised on his behdf by his parents, the right
of parentsto enlig the ad of the Sate to shield their children from
ideas of which the parents disapprove cannot be plenary either.
People are unlikdy to become wdl-functioning, independent-
minded adults and responsble citizens if they are raised in an
intellectua bubble.



No doubt the City would concede this point if the questionwere
whether to forbid children to read without the presence of an adult
the Odyssey, with its grgphic descriptions of Odysseus's grinding
out the eye of Polyphemus with a heated, sharpened stake, killing
the suitors, and hanging the treacherous maidservants; or The
Divine Comedy with its graphic descriptions of the tortures of the
damned;, or War and Peace with its graphic descriptions of
execution by firing squad, death in childbirth, and death from war
wounds. Or if the question were whether to ban the stories of
Edgar Allen Poe, or the famous horror movies made from the
dassic novds of Mary Wollstonecraft Shelley (Frankenstein) and
Bram Stoker (Dracula). Violencehasawaysbeen and remainsa
central interest of humankind and arecurrent, even obsessive theme
of culturebothhighand low. It engagestheinterest of childrenfrom
an early age, as anyone familiar with the classc fairy taes collected
by Grimm, Andersen, and Perrault isaware. Toshied childrenright
up to the age of 18 from exposure to violent descriptions and
images would not only be quixatic, but deforming; it would leave
them unequipped to cope with the world as we know it.

Maybe video gamesare different. They are, after dl, interactive.
But this point is superficid, in fact erroneous. All literature (here
broadly defined to indude movies, tdevison, and other
photographic media, and popular as well as highbrow literature) is
interactive; the better it is, the more interactive. Literature when it
issuccessful drawsthereader intothe story, makes himidentify with
the characters, invites him to judge them and quarrd with them, to
experience their joys and sufferings as the reader's own. Protests
fromreaders caused Dickens to revise Great Expectationsto give
it ahappy ending, and tourigts vigit SitesinDublinand itsenvironsin
which the fictitious events of Ulysses are imagined to have
occurred. The cult of Sherlock Holmesiswell known.

Most of the video games in the record of this case, games that
the City believesvidlateitsordinances, are sories. Takeonceagan
"The House of the Dead." The player is armed with a gun—most
fortunately, because heis being assailed by a ssemingly unending
successon of hideous axe-widding zombies, the living dead
conjured back to life by voodoo. The zombies have aready
knocked down and wounded severa people, who are pleading



pitidbly for hdp; and one of the player's duties is to protect those
unfortunatesfrom renewed assaults by the zombies. Hismaintask,
however, is sdf-defense.  Zombies are supernatural beings,
therefore dfficult tokill. Repeated shotsare necessary to stop them
asthey rush headlong toward the player. He mugt not only be dert
to the gppearance of zombies from any quarter; he must be
assiduous about reloading his gun periodicdly, let he be
overwhemed by the rush of the zombies when hisgun is empty.

Sdf-defense, protectionof others, dread of the "undead,” fighting
agang ovewhdming odds—these are all age-old themes of
literature, and ones particularly appedingto the young. "The House
of the Dead" is not distinguished literature. Neither, perhaps, is
"The Night of the Living Dead," George A. Romero's famous
zombie movie that was doubtlessthe ingpiration for "The House of
the Dead." Some games, such as "Dungeons and Dragons,”" have
achieve ault status; dthough it seems unlikely, some of these games,
perhaps induding some that are as violent asthose in the record,
will become culturd icons. We are in the world of kids popular
culture. But it isnot lightly to be suppressed.

Although vidlent video games appeal primaily to boys, the
record contains, surprigngly, a feminig violent video game,
"Ultimate Mortd Kombat 3." A man and awoman are dressed in
vagudy medievd costumes, and wield huge swords.  The woman
isvery tdl, very fierce, and widlds her sword effortlesdy. Theman
and the woman duel, and the man is killed. Another man
appears—he iskilled too. The womanwinsdl the duels. Sheisas
grong as the men, she is more sKillful, more determined, and she
does not flinch at the dght of blood. Of course, her success
depends on the player's skill, and the fact that the player, whether
mdle or femae, has chosen to be thefemde fighter. (The player
chooses which fighter to be)) But the gameisfeminist in depicting
awomanas fully capable of holding her own in violent combat with
heavily armed men. It thus has a message, evenan"ideology," just
as books and movies do.

We are not persuaded by the City's argument that whatever
contribution to the marketplace of ideasand expression the games
inthe record may have the potentia to make is secured by the right
of the parent (or guardian, or custodian—and does that include a



babysditter?) to permit his or her child or ward to play these games.
The right is to a considerable extent illusory. The parent is not
permitted to give blanket consent, but must accompany the child to
the game room. Many parents are too busy to accompany their
child to a game room; most teenagers would be deterred from
playing these games if they had to be accompanied by mom; even
parents who think violent video games harmful or even edifying
(some parents want their kidsto develop a shooter's reflexes) may
rather prevent their children fromplaying these gamesthanincur the
time and other costs of accompanying the children to the game
room; and conditioning a minor's Firds Amendment rights on
parental consent of this nature is a curtailment of those rights.

The City rightly does not rest on "what everyone knows' about
the harm inflicted by vident video games. These games with their
cartooncharactersand sylized mayhemare continuous withanage-
old children'sliterature on violent themes. The exposure of children
to the "girlie' magazinesinvolved in the Ginsberg case was not. It
seemed obvious to the Supreme Court that these magazines were
anadult invasonof children'scultureand parenta prerogetives. No
such argument is available here. The City instead gppedalsto socidl
science to establish that games such as "The House of the Dead"
and "Ultimate Mortal Kombat 3," games culturdly isomorphic with
(and often derivative from) movies aimed at the same under-18
crowd, are dangerous to public safety. The socid science evidence
on which the City relies conssts primarily of the par of
psychologica studiesthat we mentioned earlier, whichare reported
in Craig A. Anderson & KarenE. Dill, "Persondity Processes and
Individua Differences—Video Games and Aggressive Thoughts,
Fedings, and Behavior in the Laboratory and in Life" 78 J.
Personality & Soc. Psych. 772 (2000). Those studies do not
support the ordinance. thereisno indicationthat the gamesused in
the sudiesare Imilar to those in the record of this case or to other
games likely to be marketed in game arcades in Indiangpolis. The
studies do not find that video games have ever caused anyone to
commit a violent act, as opposed to feding aggressive, or have
caused the average levd of violence to increase anywhere. And
they do not suggest that it isthe i nter active character of the games,
as opposed to the violence of the images in them, that isthe cause



of the aggressive fedings. The studies thus are not evidence that
violent video gamesare any more harmiful to the consumer or to the
public safety than vidlent movies or other violent, but passive,
entertainments. It is highly unlikdly thet they are more harmful,
because "passve" entertainment aspires to be interactive too and
often succeeds. When Dirty Harry or some other avenging hero
kills off agtring of villains, the audience is expected to identify with
him, to revel in his success, to fed ther own finger on the trigger.
It is conceivable that pushing a buttonor manipulaing atoggle stick
engenders an evendeeper surge of aggressive joy, but of that there
isno evidence a dl.

We canimagine the City's arguing that it would liketo ban violent
movies too, but tha ether thisisinfeasible or the City has to start
somewhere and should not be discouraged from experimenting.
Experimentation should indeed not be discouraged. But the City
makes neither argument. 1ts only expressed concern iswith video
games, in fact only video games in game arcades, movie-theater
lobbies, and hotel game rooms. It doesn't even argue that the
addition of violent video games to violent movies and televison in
the cultural menu of Indiangpolis youth sgnificantly increases
whatever dangers media depictions of violence pose to hedthy
character formation or peaceable, law-abiding behavior. Violent
video gamesplayed inpublic placesare atiny fraction of the media
violence to which modern American children are exposed.
Tiny—and judging from the record of this case not very violent
compared to what isavalable to childrenonteevisonand in movie
theaterstoday. Thecharactersinthevideo gamesintherecord are
cartoon characters, that is, animated drawings. No one would
mistake them for photographs of real people—another difference
between this case and Ginsberg. The ideathat achild'sinterest in
suchfantasy mayhem is "morbid'—that any kid who enjoys playing
"The House of the Dead" or "Ultimate M ortal Kombat 3" should be
dragged off to a psychiatris—gains no support from anything that
has been cited to us in defense of the ordinance.

Ginsberg did not ingst on sociad scientific evidence that quasi-
obscene images are harmful to children. The Court, as we have
noted, thought this a matter of common sense. It was in 1968; it
may not be today; but that is not our case. We are not concerned



with the part of the Indianapalis ordinance that concerns sexudly
graphic expresson. The video games & issue in this case do not
involve sex, but instead a children's world of violent adventures.
Commonsense says that the City'sdam of harmto itsdtizensfrom
these games is implausible, at best wildly speculative. Common
sense is sometimes another word for prgjudice, and the common
sense reactionto the Indianapoalis ordinance could be overcome by
socid scientific evidence, but hasnot been. The ordinance curtails
freedomof expresson sgnificantly and, onthis record, without any
offsetting judtification, "compdling” or otherwise.

Itisconceivable though unlikely that ina plenary trid the City can
establish the legdity of the ordinance. We need not speculate on
what evidence might be offered, or, if none is offered (in which
event a permanent injunction should promptly be entered), what
amendments might bring the ordinance into conformity with First
Amendment principless. We have emphesized the "literary”
character of the gamesin the record and the unrediigtic appearance
of their "grgphic’ violence. If the gamesused actors and smulated
real desth and mutilation convincingly, or if the games lacked any
story line and were merdy animated shooting galleries (as severd
of the games in the record appear to be), a more narrowly drawn
ordinance might survive a conditutiona chalenge.

Tha we need not decide today. The plaintiffs are entitled to a
prdiminary injunction. Not only have they shown a strong
likelihood of ultimate victory should the City persist with the case;
they will suffer irreparable harm if the ordinance is permitted to go
into effect, because compliance withit will impose costs on themof
dtering ther fadlitiesand will aso causethemto loserevenue. And
given the entirdly conjecturd nature of the benefits of the ordinance
to the people of Indiangpalis, the harmof apreiminary injunctionto
the City must be reckoned dight, and outweighed by the harm that
denying the injunctionwould impose onthe plaintiffs. Thejudgment
is therefore reversed, and the case remanded with indructions to
enter a preiminary injunction.

REVERSED AND REMANDED, WITH INSTRUCTIONS.
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